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JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Subsequent section references are to the Internal Revenue
Code (Code) as anended, and all Rule references are to the Tax

Court Rules of Practice and Procedure.
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Respondent determ ned deficiencies of $11,649 and $11, 209,
respectively, in petitioner’s 2003 and 2004 Federal incone tax.!?
In addition, respondent determ ned that petitioner is liable for
accuracy-rel ated penalties under section 6662 of $2,329.80 for
2003 and $2,241.80 for 2004. After concessions by petitioner,
the issues remaining for decision are: (1) Whether an activity
carried on by petitioner (operated under the nanme Excelix)
constituted a trade or business within the purview of section
162, and if so, whether petitioner is entitled to deduct certain
expenses he clains he incurred with respect to the Excelix
activity in 2003 and/or 2004; (2) whether petitioner is entitled
to charitable contribution deductions for 2003 and/or 2004;2 and
(3) whether petitioner is liable for accuracy-rel ated penalties

under section 6662 for 2003 and/or 2004.

!Respondent deternmined that petitioner’s correct tax
liability for 2003 is $10,962, rather than $227 as reported on
petitioner’s 2003 tax return. Also, respondent disallowed an
additional child tax credit of $914; thus, the deficiency
determ ned for 2003 is $11, 649.

Respondent determ ned that petitioner’s correct tax
liability for 2004 is $10,209, rather than zero as reported on
petitioner’s 2004 tax return. Also, respondent disallowed an
additional child tax credit of $1,000; thus, the deficiency
determ ned for 2004 is $11, 209.

2Respondent, in his notice of deficiency, disallowed various
ot her cl ai med deductions. Petitioner either explicitly conceded
those itens or did not address themat trial. Consequently,
petitioner is deenmed to have conceded entitlenment to such
deductions pursuant to Rule 34(b)(4).
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Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine petitioner
filed his petition, he resided in Del anare.

Petitioner, a native of Guinea, is an electrical engineer.
From 2002 to 2007 petitioner worked full tinme as an
anal yst/trader for PH Service Co. (PH), a conpany which trades
(i.e., purchases and sells) electrical power.

Commenci ng in 2002, petitioner attenpted to interest
el ectric conpanies in acquiring software that he had devel oped
whi ch could be used to predict the future price of electricity.
Accurately predicting the price of electricity enabl ed the
el ectric conpany to purchase electricity when prices were | ow and
sell electricity when prices were high. In 2004 the State of
Del aware i ssued a business |license to petitioner to conduct this
activity under the nane Exceli x.

Petitioner’s Excelix activity did not generate any revenues
in 2002. Petitioner’s Excelix activity generated $750 of
revenues, fromone customer, in 2003. Petitioner’s Excelix
activity did not generate any revenues in 2004. Excelix did not
have any enpl oyees during 2003 or 2004. Petitioner’s Excelix
activity was ultimtely unsuccessful, generating $5 mllion of

unpaid liabilities and/or | osses by the tine of trial.
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Petitioner tinely filed Fornms 1040, U.S. Individual I|ncone
Tax Return, for 2003 and 2004, reporting $750 of income from
Excelix in 2003 and no inconme fromExcelix in 2004. On a
Schedule C, Profit or Loss from Business, attached to each
return, petitioner clainmed an array of deductions stenmm ng from
his Excelix activity anbunting to $43,473 in 2003 and $35,787 in
2004.

On Schedules A, Item zed Deductions, petitioner clained
charitable contribution deductions of $22,180 in 2003 and $10, 500
in 2004. Petitioner reported tax of $227 on his 2003 return and
no tax obligation on his 2004 return. After taking into account
wage w t hhol dings and child tax credits, petitioner clainmed that
he was entitled to tax refunds of $16,049 for 2003 and $14, 207
for 2004.

Respondent asserts that: (1) Petitioner’s Excelix activity
in 2003 and 2004 did not constitute a trade or business for which
deductions under section 162 are available; and (2) even if
petitioner’s Excelix activity constituted a trade or business,
petitioner failed to substantiate his claimed deductions with
respect thereto.

Respondent contends that any contributions petitioner nade
in 2003 and 2004 were not deducti bl e under section 170 because
they were not nade to an organi zation created or organized in the

United States. Respondent further clains that petitioner did not
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adequately substantiate his claimthat he nmade deducti bl e
charitable contributions. Finally, respondent asserts that
petitioner is liable for the section 6662 accuracy-rel ated
penalty for 2003 and 2004 for substantial understatenents of
i ncome t ax.

Di scussi on

As a general rule, the Comm ssioner’s determnations in the
notice of deficiency are presuned correct, and the burden of
proving an error is on the taxpayer. Rule 142(a). However,
pursuant to section 7491(a), the burden of proof with respect to
any factual issue relating to ascertaining the liability for tax
shifts to the Conm ssioner if the taxpayer: (1) Muintained
adequate records; (2) satisfied the substantiation requirenents;
(3) cooperated with the Comm ssioner’s agents; and (4) during the
Court proceeding introduced credi bl e evidence with respect to the
factual issue involved. The taxpayer bears the burden of proving
that he has net the requirenments of section 7491(a)(2). Moner v.

Conmi ssioner, T.C. Menp. 2003-39; Nichols v. Conmm ssioner, T.C

Menmp. 2003-24, affd. 79 Fed. Appx. 282 (9th Cir. 2003).

Al t hough neither party has directly raised section 7491(a)
as an issue, for the reasons discussed infra we concl ude that
petitioner has neither conplied with all substantiation
requi renents of the Code nor maintained all required records.

See secs. 6001, 7491(a)(2). Consequently, petitioner has the



- 6 -
burden of proof respecting factual issues relevant to his
l[tability for the deficiencies in tax determ ned by respondent.

Petitioner’'s Excelix Activity

Respondent determ ned that petitioner’s Excelix activity did
not constitute an active trade or business for which deductions
under section 162 are avail abl e.

To be engaged in a trade or business within the nmeaning of
section 162(a), an individual taxpayer nust be involved in the
activity with continuity, regularity, and the prinmary purpose of

deriving a profit. Conm ssioner v. Goetzinger, 480 U S. 23, 35

(1987). \Wether the taxpayer is carrying on a trade or business
requires an examnation of all of the facts in each case. 1d. at
36.

Al t hough a reasonabl e expectation of profit is not required,
the taxpayer’'s profit objective nust be actual and honest.

Dreicer v. Comm ssioner, 78 T.C. 642, 644-645 (1982), affd.

wi t hout published opinion 702 F.2d 1205 (D.C. Cr. 1983); sec.
1.183-2(a), Inconme Tax Regs. Wether a taxpayer has an actual
and honest profit objective is a question of fact to be answered

fromall of the relevant facts and circunstances. Hastings V.

Comm ssioner, T.C Meno. 2002-310; sec. 1.183-2(a), I|Incone Tax

Regs.
The pertinent regulations set forth a nonexhaustive |ist of

factors that may be considered in deciding whether a profit
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obj ective exists. These factors include: (1) The manner in

whi ch the taxpayer carries on the activity, (2) the expertise of
the taxpayer or his advisers, (3) the time and effort expended by
the taxpayer in carrying on the activity, (4) the expectation
that assets used in the activity may appreciate in value, (5) the
success of the taxpayer in carrying on other simlar or
dissimlar activities, (6) the taxpayer’s history of incone or

| osses with respect to the activity, (7) the anount of occasi onal
profits, if any, which are earned, (8) the financial status of

t he taxpayer, and (9) the elenents of personal pleasure or

recreation. Golanty v. Conmm ssioner, 72 T.C 411, 426 (1979),

affd. wi thout published opinion 647 F.2d 170 (9th G r. 1981);
sec. 1.183-2(b), Incone Tax Regs. No single factor or group of

factors is determ nati ve. ol anty v. Commi ssioner, supra at 426

A final determnation is made only after a consideration of al
of the relevant facts and circunstances.

We do not believe it necessary to anal yze each of the
factors enunerated in section 1.183-2(b), Incone Tax Regs., in
determ ni ng whet her petitioner engaged in the Excelix activity
wi th an actual and honest objective of making a profit. Rather,
we focus on the factors we believe nore inportant and applicable
inthis case. Qur analysis of those factors leads to the
conclusion that petitioner’s Excelix activity was not a trade or

busi ness for purposes of section 162.



- 8 -

The record shows that petitioner’s Excelix activity
generated $750 of revenue in 2003, and no revenue in 2002 or
2004. Moreover, it appears that the Excelix activity did not
generate revenues in any subsequent year. Consequently, the
Excelix activity generated a substantial anount of debt and/or
| osses.

It does not appear that petitioner kept contenporaneous or
met hodi cal records of any kind with respect to his Excelix
activity. The scant docunentation that petitioner submtted at
trial in support of his claimthat he incurred deductible
busi ness expenses was unreliable and contradictory.® Petitioner
did not hire any enpl oyees or advisers in connection with his
Excelix activity, with the possible exception of one person, in

2002.4 In sum petitioner failed to carry his burden of proving

3For exanple, petitioner attenpted to substantiate cl ai ned
travel expenses by submtting a m|eage summary showi ng that in
2003 he nmade sixty-seven 64-mle trips to Valley Forge, Pa.,
fourteen 72-mle trips to Baltinore, Ml., four 283-mle trips to
Al bany, N Y., twelve 316-mle trips to Pittsburgh, Pa., twelve
283-mle trips to Rensselaer, N Y., and fourteen 295-mle trips
to Hol yoke, Mass. Petitioner submtted a cal endar which
purported to reflect neetings he attended in pursuit of his
Excelix activity. W do not find this evidence credi bl e because
in our opinion the timng and frequency of such neetings would
have been inconpatible with contenporaneous full-tinme enpl oynent
at PH .

“Petitioner did not sufficiently investigate the background
of that person, also a native of Guinea, to determ ne whether
that person was in the United States lawfully. Follow ng the
arrest of that person, petitioner posted a bond, and thereafter
t he person absconded. Wile these events do not reflect on the

(continued. . .)
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that he was involved in the Excelix activity with the requisite
continuity and regularity and with the primary purpose of

deriving a profit. See Comm ssioner v. Goetzinger, supra at 35.

Because we agree with respondent’s determ nation that
petitioner’s Excelix activity was not a trade or business for
pur poses of section 162, we hold that petitioner is not entitled
to the deductions for expenses he clainms he incurred with respect
to the Excelix activity in 2003 and 2004.

Respondent’ s determ nation with respect to this issue is
sust ai ned.

Petitioner’'s Charitable Contributi on Deducti ons

Petitioner claimed charitable contribution deductions of
$22, 180 in 2003 and $10, 500 i n 2004.

Section 170 (a)(1) allows a deduction for charitable
contributions during the taxable year if verified as provided in
the regulations. The term “charitable contribution” includes a
contribution or gift to a corporation, trust, or community chest,
fund, or foundation, with certain provisos. Sec. 170(c). For
exanpl e, the recipient organization nust have been “created or

organi zed in the United States or in any possession thereof, or

4(C...continued)
expertise of the person as an adviser to petitioner with respect
to his Excelix activity (if, as petitioner clains, the person did
actual ly advise petitioner with respect to the Excelix activity),
t hey highlight petitioner’s |lack of a businesslike approach to
his selection of an adviser as well as to his Excelix activity
general ly.
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under the law of the United States, any State, the D strict of
Col unbi a, or any possession of the United States”. Sec.
170(c)(2)(A). Furthernore, no part of the net earnings of a
qualified organization may inure to the benefit of any private
sharehol der or individual. Sec. 170(c)(2)(C

The charitable contribution deduction is subject to certain
substantiation requirenments. Sec. 170(f)(8). No deduction is
all owed for any contribution of $250 or nore unl ess the taxpayer
substantiates the contribution by a contenporaneous witten
acknow edgnent of the contribution fromthe qualified donee
organi zation. Sec. 170(f)(8)(A). This witten acknow edgnent
nmust state the anount of cash and a description (but not
necessarily the value) of any property other than cash the
t axpayer donated and whether any consi deration was given to the
taxpayer. Sec. 1.170A-13(f)(2), Incone Tax Regs.

It appears that the charitable contributions petitioner
claimed in 2003 and 2004 related to an organi zation in Quinea,
and not to an organi zation described in section 170(c)(2)(A).
Petitioner did not provide any docunentary evi dence, such as
checks or wire transfers, of having nade paynents to any
charitabl e organization, either in the United States or
el sewhere. Therefore, we hold that petitioner did not carry his
burden of proving his entitlenment to the clainmed charitable

contri buti on deducti ons.
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Respondent’s determ nation with respect to this issue is
sust ai ned.

Petitioner's Liability for Accuracy-Rel ated Penalties

Under section 7491(c) the Comm ssioner has the burden of
production with respect to any penalty. Once the Conm ssioner
nmeets the burden of production, the taxpayer continues to have
t he burden of proof wth respect to whether the Comm ssioner’s
determ nation of the penalty is correct. Rule 142(a); H gbee v.

Comm ssioner, 116 T.C 438 (2001).

Respondent determ ned that petitioner is liable for the
section 6662(a) penalty because he underpaid his tax for both
2003 and 2004 and that those underpaynents are attributable to
substantial understatenents of inconme tax wthin the nmeani ng of
section 6662(b)(2). For purposes of section 6662(b)(2), an
understatenent is equal to the excess of the anpbunt of tax
required to be shown in the tax return over the anount of tax
shown in the return, sec. 6662(d)(2)(A), and is substantial in
the case of an individual if the anount of the understatenent for
the taxabl e year exceeds the greater of 10 percent of the tax
required to be shown in the return for that taxable year or
$5, 000, sec. 6662(d)(1)(A).

Petitioner’s 2003 return reported tax of $227. Respondent
determ ned, and we agree, that the tax required to be shown on

the return was $10,962. Petitioner’s 2004 return reported no



- 12 -
tax. Respondent determ ned, and we agree, that the tax required
to be shown on the 2004 return was $10,209. The under st at enent
for each year exceeds 10 percent of the tax required to be shown
in the returns and for each year the anount of the understatenent
is greater than $5,000. There are substantial understatenments
for both 2003 and 2004. See sec. 6662(d)(1)(A).

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for, and that the taxpayer acted in good
faith with respect to, such portion. Sec. 6664(c)(1). The
determ nati on of whether the taxpayer acted wi th reasonabl e cause
and in good faith depends on the pertinent facts and
circunstances, including the taxpayer’s efforts to assess the
taxpayer’s proper tax liability, the know edge and experience of
t he taxpayer, and the reliance on the advice of a professional,
such as an accountant. Sec. 1.6664-4(b)(1), Inconme Tax Regs.
Rel i ance on the advice of a professional, such as an accountant,
does not necessarily denonstrate reasonable cause and good faith
unl ess, under all the circunstances, such reliance was reasonable
and the taxpayer acted in good faith. 1d. |In this connection, a
t axpayer nust denonstrate that his/her reliance on the advice of
a professional concerning substantive tax |aw was objectively

reasonabl e. Chanberlain v. Conmm ssioner, 66 F.3d 729, 732-733

(5th Cr. 1995), affg. in part and revg. in part T.C. Meno. 1994-
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228; Goldman v. Conmmi ssioner, 39 F.3d 402, 408 (2d Gr. 1994),

affg. T.C. Menp. 1993-480.

Petitioner has not carried his burden of proving that he had
reasonabl e cause and acted in good faith with respect to the
under paynment for either 2003 or 2004. Petitioner testified that
he relied on a person who lived in the sanme housing conplex as he
did as his “tax and |l egal assistant” and | ater discovered that
person was not qualified to render |egal or accounting advice.
There is no corroborating evidence to substantiate petitioner’s
claimthat he relied on the assistance or coll aboration of
anot her person in connection with the preparation of either his
2003 or his 2004 tax return. Assumng that petitioner relied on
anot her person, petitioner admtted that person was not qualified
to render legal or accounting advice. |In any event, there is
nothing in the record to enable us to hold that petitioner’s
reliance on that other person was reasonable. Finally, we are
m ndful that neither the 2003 nor the 2004 tax return was signed
by a tax return preparer. Therefore, we cannot hold that
petitioner reasonably relied on the infornmed and studied advice
of a conpetent tax professional.

Al t hough petitioner does not have a background in taxation,
he is an educated professional. W doubt that petitioner
reasonably and in good faith could have believed that he was

entitled to the deductions which respondent disallowed. Because
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petitioner has failed to prove that he is entitled to relief
under section 6664(c)(1), we reject petitioner’s argunments that
he shoul d be relieved of the section 6662 penalties.

Respondent’s determ nation with respect to this issue is
sust ai ned.

To reflect the foregoing and concessions by petitioner,

Deci sion will be entered

for respondent.




